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Respondent : :

D .' ion With

In this dlscxplmary proceedmg under the Penshable'Agncultural Commodmes Act, 1930
as amended (7 U S.C. §499a et seg ) (bereinafter, “PACA“) Cornplamant has ﬁled a Mouon for
Decxslon Without Hearing Based on Admissions, pursuant to section 1 139 of the Rules of

Practlce Governmg Formal AdJud1catory Prcceedmgs Instltuted by the Secretary 7 CFR. §

L. 139) (hetexnafter “Rules of Practxce”) A copy of Complamant’s motxon has been served upon

" Respondent, which has not filed a response thereto.

Thls proceeding was initiated by a complamt ﬁled on Septernber 12, 2002, allegmg that

Respondent committed willful, ﬂagrant and repeated vmlanons of section 2(4) of the PACA

(7 U.S.C. § 499b(4)) by failing to make full payment promptly to one produce seIIer Quahty

Fruit & Veg. Co., El Paso, Texas (hereinafter, “Quality Fruit”™), in the amount ot $174,105 .05,. for

910 lots of perishable agricultural commodities which Respéndent purch‘ased,l received and
accepted in interstate or foreign commerce during the period‘Septembef 1998 thiough February

2001. The complaint also alleged that, on February 8, 2001, Respondent filed a Voluntary

Petition in Bankruptcy pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) -

in the United States Bankruptcy Court of the District of Neso Mexico (Case No. 11-01-10779-

SA), and thar the case was converted to a Chapter 7 Ban.krnptey on December 19; 2001. The
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= that it farled to: make ﬁ.rll payment promptly for the pmduce purchases alleged in the complamt

although Respondent made several afﬁrmatrve defenses However, none ef these defenses have
any merit. . | » L
- Respondent’s admrssron that it failed to make ﬁrll pavment promptly 1s found i in 1ts

answer at paragraph 4 of its Third Defense in which Respondent admitted that it made the sales
to Quality Fruit on wlnch the alleged payment vrolanons are based but asserted that it d1d not pay
Quality F rmt because Quahty Frurt had farled to perfect its claim under the PACA trust

~ provisions (see 7 U.S.C. § 499e(c)) The failure of Quahty Fruit to perfect 1ts PACA trust cla.un
B has no effect on Respondent’s statutory responsxbrhty to make ﬁ.rll payment promptly for produce

i purposes In re Great Westemn Produce Inc., 50 Aanc Dec 1941, 1942 at note 3 ( 1991).

| . Additional evidence that Respondent admittedly faxled to make tull payment promptly to Qualrty
Fruit is found in Schedule F of Respondent s Bankruptcv Petition (attached to Complamant s
Motion for Decision Without Hearing Based on Admissions as Exhibit 1), in which Respondent
lists Quality Fruit’s claim for $174, 103 05 as S an unsecured indebtedness. Respondent’
admission that it has failed to pay Quallty Fruit the amount alleged in the complaint Warrants the
immediate issuance of a Decision Without Hearing Based on Admissions.

" The Department’s policy with 'respect to admissions in PACA disciplina'ry cases with
respect to the alleged fallure to make full payment promptly is set fortlr in In re Scamcorp. Inc..

d/b/a Goodness Greeness, 57 Agric. Dec. 527, 549 (1998), as follows:

~N




2 eged that a respondent has
farled to pay in accordance wrth udent admits thematenal

. »{ In'; any "no~pay case i'n:. Whicﬁa the'.vi‘olations are f] or repeated, the license of
. 0t provisions of the PACA,
will-be revoked .

r Respondent has admitted. i mrts answer that it has farled to pay Quahty Frmt the amount i

aﬂeged in the complaint. Therefore thrs case must be u'eated‘:il
the revocauon of Respondent’s PACA lrcense However, smce Respondent’s hcense has

terrmnated due to its failure to pay the annual renewal fee, the appropnate sanctron isa ﬁndmg

that Respondent committed Wﬂlful ﬂagrant and repeated vrolatrons of section 2(4) of the PACA

and pubhcatron of that finding.

Respondent has put forward several defenses in its answer none of whrch have any merit.

In Respoudent s First Defense, it clarms that thrs drscrphnary proceedmg is barred by the
aut_omatrc stay (11 U.S.C. § 362(a)(1)), whrc_h took effect at thetrme Respondent filed for
bankruptcy.' However, PACA discrplinary proceedings come—'é;fthin the exception to the

automauc stay provisions as an exercise of “police and regulatory power” (11 U.S.C. §

.76"( (b)(#)). Inre Fresh Aporoach. Inc.. 49 B.R. 494 (N.D. Te'r 1983 ). It has repeatedly been

 held that there is no conflict between the maintenance of PACA drscrphnary proceedings and a

bankruptcy action. Marvin Tragash Co. v. United States Dep't of Agric., 524 F.2d 1255 (5th Cir.

1975); Zwick v. Freeman_ 373 F.2d 110 (2d Cir. 1967), cert. derued 389 U.S. 835 (1967); Inre

Fresh Approach, Inc., supra at 496. Further, Congress, in 1978 specxﬁcallv amended section 525

of the Bankruptcv Code (11 US.C. § 525) in order to authonze contrnuatxon of the Secretary s

a “no-pay” case, whrch warrantsi £ ERAR
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revoeanon authonty nnder the PACA even where here the vmlanons

&y

r:dfcense suspeasio

In Respondent’s Second Defense, it c1a1ms that the dlsmphnaxy acnon should name the - e

a.

trustee for Respondent as representative of Respondent’s bankruptcy estate Respondent

provides no groun & T such a claim and it is rejected Complamant is not a.llegmg that the

trustee commltted any PACA violations, so there is no bas1s for mcludx.ng the trustee as a party S

Respondent herein. | '

In Respondent’s Third Defense, it argues that the Department has brou_ht the d.lsc1plmary
complaint against it. not for the sanction requested in the complamt, but to collect the amount
Respondent alleoedly owes Quality Fruit from Fleming Compames Inc. (P"Iemmg), LeWISVIHC
Texas, a 35.4% stockholder of Respondent during the penod in whzch the alleced payment
violations occurred. Respondent has not provided any evidence to support th15 allecanon '
Respondent attached to its answer (as Exhibit IT) a September 20, 2002, letter written by -
Complainant to Fleming in which Fleming is informedv_tnat it has been determined to be
“responsibly connepted” with Respondent'under the PACA and thus subject to possible licensing
and ernployment resttfctions, as provided by the PACA. The letter invites Fleming to respond to

this determination and advises that Fleming has a right to request a formal hearing before an
’ | . : .

Department Administrative Law Judge to contest this determination. The proceeding referred to

in the September 20, 2002, letter deals only with the issue of whether Fleming meets the statutory

criteria making it “tesponsibl_v connected” under the PACA (7 U.S.C. § 49__9a(b)(9)) and does not




responsﬂ:ly connected proceedmg mvolvmg Flexmng I entu:ely separate &om the dlsclplmary . -

proceedmg agamstRespondent. S

Respondent also argues in its Third Defense that its ﬁulures to pay Quahty Frmt were not
w111ful ﬂagrant and repeated vxolanons of the PACA. However failures to make full payment
promptiy for produce such as those adm.lttedly engaged n by Respondent, always consntute |
willful, ﬂagrant and repeated wolanons of the. PACA In re Ca1to roduce Co , 48 Agnc Dec
602 (1989). As stated in In re Hogan Dlsmbutmg. Inc., 55 Agric. Dec. 622, 6:.: ( 1996).:

The overriding doctrine set forth in Caito is that, because of the peculiar naturevof '

the perishable agricultural commodities industry,-and the Congressional purpose

that only financially responsible persons should be engaged in the perishable .

agricultural commodities industry, excuses for nonpayment in a particular case are

.not sufficient to prevent a license revocatlon where there have been: repeated '

faﬂures to pay a substantial amount of money over an extended nenod of nme .

As Respondent has admitted all the rnatenal allegatmns of fact contaxned in the

complaint, a the issuance of a Decision Without Hearing Based on Admissions is appropriate,

without further procedure or hearing, pursuant to secti'on [.139 of the Rules of Pracﬁce 7 C.F».R.

§ 1.139).
Findings of Fact:
l. Respondent, Furrs Supermarkets, Inc. (hereinafter, “Respondent”), isa.

corporation organized and existing under the laws of the State of Delaware. Respondent’s
business address is 4411 The 25 Way N.E., Albuquerque, New Mexico 87109. Respondent’s

mailing address is P.O. Box 102677, Albuquerque, New Mexico 8718+

‘of the payment wolauons aiIeged to pave been commmed by Respondent, 'L'he :_ -




f:‘At all tunes matenal herem, Respondent was hcensed nnder the provzsxons of the

. ’P ACA. Lxcense number 92075 9 was lssued to Respondent on March 2 1992 Thls hcense

- terminated on March 2,2002, pursuantto section 4(a) of the PACA (7 U 5.C. § 499d(a)) when W

'Respondent ﬁled to pay the reqmred anmxal renewaI fee

3. Asmore fully set forth g paragraph 3 of the complamt, Respondent fa.lled to
' make full payment promptly toone produce seller, Quahty Fnut, the amount of 174 105.05 for
910 Iots of penshable agiclﬂtura.l commodmes which Respondem: purchased, recexved and
accepted in interstate or forelgn commerce dunng the period September 1998 throu,h February -
- 2001 |
Conclusious

Respondent s failure to make firll payment promptly Wlth respect to the transactmns

" referred to in F mdmcr of Fact 3 above consntutes wﬂlful flagrant and repeated violations of

section 2(4) of the PACA (7 US.C.§ 499b(4)) for Wthh the Order below is 1ssued

Order .

Respondent, Furrs Supermarkets, Inc., is found to have committed willfu, repeated and -

flagrant violations of section 2(4) of the Perishable Agricultural Commodities Act (7 U.S.C. §

499b(4)), and the facts and circumstances set forth above shall be published.
This order shall take effect on the 11th day after this Decision becomes final.
Pursuant to the Rules of Practice governing procedures under the PACA, this Dectsion

will become final without further proceedings 35 days after service hereof unless appealed to the
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< Secretatg‘by a party to the proceedmg Wlthm thmy days after service as prcmded in ectmns
1.139 and I 145 ofthe Rules ofPracuce (7 C FR. §§ I" 139, I 145)

Coples hereof shall be served upon. the partIes‘ .

PR - oL L queaIWashington, DC

this _ 8% qay of Februaryyogs

Admmstranve Faw J udge




